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COMMON ESTATE PLANNING TERMS 
 
The following are some common estate planning terms.  Of course, entire treatises 
have been written on estate planning and these terms.  Accordingly, this is intended 
only to be a brief summary. 
 
 
A.  LAST WILL AND TESTAMENT:    
 
A Last Will and Testament (“Will”) is a legal document in which a person directs what is 
to happen to their property upon their death.  This includes things such as who gets 
their assets and who shall act as the executor in administering the Will.  A Will is also 
the most common tool for designating a guardian for minor children.   
 
For Illinois residents who have Will’s, their Will must be filed (within 30 days after their 
death) with the county clerk for the county in which they have their principal residence.   
 
There is never a situation where it is better to not have a Will as compared with having a 
Will.  For example, if there is no valid Will, the state’s intestate laws, and not you, dictate 
who gets your assets.  Further, if you have minor children and have not created the 
proper legal documents naming their guardians (most commonly through a Will), a 
Probate judge, and not you, determines who their guardian is. 
 
While it is better to have a Will (than not have a Will) it is nearly always recommended 
that people have both a Will and a Living Trust.  For those who have both, the Will does 
not say who gets what and when.  Instead, the Will simply says that everything should 
go into their Living Trust.  This type of Will is often referred to as a “Pour Over Will” 
because anything that goes into the Will just pours over into their Living Trust.  There 
are many potential benefits of having a Living Trust. 
 
 
B.  GUARDIAN: 
 
A guardian is responsible for another person’s welfare (“Guardian for a Person”) or for 
another person’s assets (“Guardian for an Estate.”)  The law requires that all persons 
who are legally incompetent/disabled must have guardians.  
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People under the age of 18 are incompetent by statute in Illinois whether or not they 
have a mental disability. Parents are the legal guardians of their minor children until the 
parents die, or are changed by a judge.  Sometimes, adults need guardians.  By 
providing for guardians in the appropriate legal documents, you make it much more 
likely that the guardians are the persons that you choose and are not picked by some 
judge in a court who does not know you, your children or your loved ones. 
 
The most common method of naming a guardian for a child is through a Will. A power of 
attorney is the most common method of naming a guardian for oneself, in the event of 
disability.  If a guardian is named, the court will normally respect it, unless someone 
challenges the guardian and wins.  If a guardian is not named (or there is a challenge), 
the court will hold a series of court hearings (involving attorneys for all parties, doctors 
and expert witnesses) and the court will appoint a guardian.  A court appointed guardian 
could be a complete stranger or, worse yet, someone that you know but would never 
want to act as guardian.  
 
 
C.  LIVING WILL AND HEALTH CARE POWER OF ATTORNEY: 
 
A Living Will and a Health Care Power of Attorney are both documents concerning 
medical affairs. Although they have similar names, a Living Will has nothing to do with a 
Last Will and Testament. 
 
1. Living Will:   In general a Living Will allows a person to declare his/her intent that if 

the medical condition is incurable and irreversible and death is imminent, the 
medical caretakers need not take heroic lifesaving measures.  A Living Will is very 
limited as to when it applies and what it can do.   

 
2. Health Care Power of Attorney:  A durable power of attorney for health care or 

“Health Care Power of Attorney” (HCPOA) is the best way to express ones wishes 
on health care matters and make sure that their wishes are followed.                   
 

      Through a HCPOA a person can: 
 

• Name an agent to make their health care decisions in the event they are 
unable to do so themselves. 

• Allow the agent access to medical records and doctors.  Medical information 
is strictly confidential.  There are a variety of Federal and state laws designed 
to keep this information confidential.  Without a HCPOA doctors and hospitals 
may not be allowed to share any information about the patient’s medical 
condition or risk violating the Federal laws referred to as “HIPAA”.   

• Allow the agent to admit or discharge the patient from a hospital or institution. 
• Name his/her own guardian. 
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Without a HCPOA the person has limited or no control over who makes health care 
decisions for them or what guidelines are followed. 
 
If an adult is under a mental disability and there is no valid HCPOA in place, the law 
requires that the matter go to the Probate Court, have hearings and have a judge 
determine whether the adult is a “disabled adult”.  If so, a “Guardian of the Person” 
is appointed by the court.  The Guardian of the Person then makes the disabled 
person’s health care decisions (including but not limited to end-of-life decisions).  
This involves hiring attorneys, doctors as expert witnesses, social workers, etc. 

 
 
D.  PROPERTY POWER OF ATTORNEY 
 
A Property Power of Attorney (“PPOA) is a document in which someone can legally 
name another to handle certain contract and financial matters for them.  Some people 
will grant those powers to others for their own convenience even if they are alive and 
doing well. Others, will only grant those powers in the event that they are alive but 
incompetent/disabled.   
 
Through a PPOA a person can: 
 

• Name an agent to sign and income tax return, handle insurance matters or deal 
with the Social Security Administration in the event they are alive but unable to do 
so themselves. 

• Allow the agent to take their assets and put them in their Living Trust (if they have 
one). 

• Name his/her own permanent Guardian of their Estate if they are permanently 
disabled. 

 
Without a PPOA the person has limited control over who takes care of certain contract 
and financial decisions for them or what guidelines are followed.  If there is no valid 
PPOA in place, the law requires that the matter go to the Probate Court, have hearings 
and have a judge determine who makes the disabled person’s financial.  This involves 
hiring attorneys, doctors as expert witnesses, social workers, etc. 
 
If an adult is under a mental disability and there is no valid PPOA in place, the law 
requires that the matter go to the Probate Court, have hearings and have a judge 
determine whether the adult is a “disabled adult”.  If so, a “Guardian of the Estate” is 
appointed by the court.  The Guardian of the Estate then makes certain financial 
decisions and takes care of certain financial matters for the disabled person.  The 
Probate process involves hiring attorneys, doctors as expert witnesses, social workers, 
etc. 
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It is nearly always recommended that people have both a Living Trust and a PPOA.  
While there is some overlap, the Trustee of the Living Trust has more authority and 
discretion than an agent under a PPOA.  Further, through a Living Trust, a Grantor can 
give the Trustee directions as to what they want in ways that are not possible through a 
PPOA alone.  For those who have a Living Trust, the agent under the PPOA works 
together with the Trustee to protect assets and administer things for the benefit of the 
disabled person.   

 
 

E.  TRUST: 
 
A Trust is a very flexible estate planning tool.  In its most basic terms a Trust is an 
agreement whereby a person who owns property (the “Grantor”) turns it over to a 
person (the “Trustee”) to hold and manage for the benefit of another person (the 
“Beneficiary”).  A Trust is a legally recognized entity.  Trust documents can be 
customized to say and do almost anything.  Based upon what the Trust document says 
the Trust will fall into one or more categories.  These categories may affect asset 
protection (i.e. whether creditors can get the assets), income tax consequences and 
estate tax consequences. 
 
Trusts provide many benefits that are not available with a Will.  For example, a Will 
does nothing to help you while you are alive.  If you are alive but have dementia, there 
is nothing that the Will can do to help you.  Further, without a Trust, your children will be 
able to take whatever assets that pass to them.  If they are minors, your children will be 
able to take their share as soon as they turn age 18.  Chances are that your children will 
not be making as good choices at age 18 as they would when they reach age 25 or 30.   
 
Through a Trust, you can protect your children from themselves and others by keeping 
assets in trust for them until they reach a particular age selected by you.  Until they 
reach that age, the Trustee selected by you will use the assets to take care of your 
children. For example, if your child gets divorced or goes bankrupt before that age, the 
assets are protected from their spouse and creditors. 
 
There are different kinds of Trusts.  The most common Trusts include: 
 

1. Testamentary Trust: A Testamentary Trust begins doing something at death.  
This trust is usually created under the terms of a Will.  That is, the Will has a 
Testamentary Trust(s) “built-in” to it.  The trust(s) does nothing until the 
person’s death.  The Will containing the Testamentary Trust(s) is 
administered through the Probate court.   
 
While Testamentary Trusts have benefits over not having them, this is not a 
technique that will allow you to avoid Probate.  Further, anything that you 
could do with a Testamentary Trust built into a Will, could also be done by 
creating a Living Trust with the same terms. If they are part of a Living Trust, 
there are many additional benefits available that are not available where they 
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are built into a Will.  Accordingly, all things being equal, it is always better to 
have a Living Trust than a Testamentary Trust built into your Will. 
 
The most common types of Testamentary Trusts are the Marital and Family 
Trusts discussed below.  At the same time, the Marital and Family Trusts are 
also commonly inserted into a Living Trust, which is a better alternative to 
including them in a Will. 

 
2. Living Trust:  A Living Trust, (also known as a “revocable living trust” or 

“grantor trust”), begins doing something while the Grantor is alive.  This is 
commonly used to avoid probate, manage assets for the grantor in the event 
of Grantor becomes disabled, manage the assets for children or 
grandchildren who may otherwise squander them, smoothly pass assets to 
survivors, maintain privacy, serve as a “safety net” for loved ones, etc. 

 
The Living Trust is a wonderful tool that allows the Grantor to manage assets 
for themselves and their loved ones.  The Living Trust can seamlessly take a 
Grantor from: 
 

A. Being alive and doing well, to 
B. Being alive but disabled, to 
C. Death 

 
Often, people will build a Marital Trust and Credit Shelter/Family Trust into 
their Living Trust to minimize Federal Estate Taxes and/or protect their loved 
ones.  Upon the death of the grantor, their Living Trust splits into a Marital 
and Family Trusts.  That is, assets in the Living Trust get split up between the 
Marital and Family Trusts.  These are discussed below. 
 

3. Marital Trust: A Marital Trust is normally designed to take advantage of the 
unlimited marital deduction afforded by estate tax laws. The Marital Trust 
holds property given to a spouse.  In general, a person can give an unlimited 
amount of property to a spouse and none of it is subject to estate tax.  There 
are some important exceptions, for example, when the spouse is not a U.S. 
citizen.  Some Marital Trusts allow the surviving spouse to have unlimited 
control over the assets.  Others, such as the “Q-TIP Trust” have some 
limitations upon the surviving spouse’s ability to control the assets.  The 
Marital Trust can be built into a Will or a Living Trust.  That is, it springs to life 
upon the grantor’s death through their Will or their Living Trust.   
 

4. Credit Shelter/Family Trust: A Credit Shelter Trust (often referred to as the 
“Family Trust”) is normally designed to take advantage of the estate tax credit 
shelter amounts.  That is, they are designed to allows spouses to minimize 
Federal and Illinois estate taxes by utilizing both spouse’s credit shelter 
amount (rather than the credit shelter amount of only the second spouse to 
die).  The Family Trust is designed to protect assets from being subject to 



6 
 

estate tax when the first spouse dies and then again when the surviving 
spouse dies.  

 
In order for this to work, the Family Trust must have a restriction on the 
surviving spouses’ unfettered control over how much money in the Family 
Trust can be spent.  The Family Trust can be built into a Will or a Living Trust.  
That is, it springs to life upon the grantor’s death through their Will or their 
Living Trust. 

 
5. Irrevocable Life Insurance Trust (ILIT):  An ILIT is designed to own one or 

more life insurance policies.  The most common goal of an ILIT is to prevent 
the life insurance proceeds from being subject to estate taxes.  It is a 
wonderful tool to minimize estate taxes. 

 
 
F.  PROBATE: 
 
“Probate” is a Latin term that means “to prove.”  Each state has their own Probate Laws.  
The Probate laws are administered in the Probate court located in the county in which 
the person lives or has property.  The Probate court oversees the handling of the estate 
of a deceased or disabled/incompetent person.  From the government’s point of view, 
the purpose of probate is to help insure that everything is handled properly and in an 
orderly fashion.  The court wants to make sure that all of the disabled or deceased’s 
assets are collected, protected, and managed; that all valid debts are paid; and that the 
appropriate people receive the balance of the estate upon death. 
 
It is a common misconception that having a Will allows you to avoid Probate.  This is not 
true.  All assets which pass by way of a Will are subject to Probate.  If a person dies 
with a Will (and no trust) then their estate is administered through the Probate Court 
based upon a combination of the terms of their Will and state law.  If a person dies 
without a valid Will, then all assets which pass by way of that states intestate laws (i.e., 
the Will the state makes up for them) and are all subject to Probate.  Therefore, having 
a Will is better than not having a Will, but not as good as having both a Will and a Living 
Trust. 
 
Assets that do not pass by way of the Will are not subject to probate.  Common 
examples of non-probate assets are property held in joint tenancy with right of 
survivorship, beneficiaries named in an insurance policy, and assets held in a trust.   
 
Each state has its own Probate laws.  An estate may be subject to the jurisdiction of 
more than one set of Probate laws and administered in more than one Probate court.  
For example, if a person has homes in Chicago and Miami, Probate courts in both Cook 
County, Illinois, and Dade County, Florida have jurisdiction. 
 
Executors usually hire an attorney experienced in this area to represent the estate.  
There are many technical issues, court procedures, legal documents, appearances 
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before the judges, etc.  If there is Probate in more than one state, several attorneys will 
be required.  Heirs and legatees sometimes hire their own attorneys to look out for their 
interests.  Sometimes heirs and legatees contest the Will, challenge how assets are 
being managed or invested, dispute the validity of expenses, demand increased court 
supervision, etc.  This makes the process much more expensive and time consuming. 
 
For Illinois residents, they are required to file their Will with the Probate court located in 
the county in which they have their principal residence.  All documents and records 
administered through or filed with the Probate Division are public records.  This includes 
the Will, lists of assets and debts, names of beneficiaries, lists of what each person 
gets, etc. Anyone can legally go to the court to review, photocopy and even publish the 
information on the internet. 
 
It usually takes between one and three years for an estate to work its way through the 
probate court.  During that period the judge has oversight over how money is used, 
assets invested, and whether property can be distributed to beneficiaries.  If Probate is 
required because someone is mentally disabled or incompetent, the probate court has 
oversight for as long as the disabled person lives. 
 
An estate in Probate is already in court.  If someone is looking for trouble or wants to 
challenge something, all that they have to do is show up at a hearing. 
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Disclosure:   
This relates to very complex and ever changing areas of the law and is intended only for 
use as a general information resource.  This is not intended to afford legal advice or 
opinion and does not create a client attorney relationship.   Readers are urged to 
consult competent legal counsel in applying the information presented here to their own 
unique circumstances. 


